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Non-Personal Data in the Electricity Sector: a Key Asset for 
Companies and Public Authorities 
Antoine Donne1

For companies in the electricity sector, data are now a legal requirement to be able to operate. This justifies rules governing business-to-business (B2B) 
data sharing. Data are also coveted by public authorities to perform their monitoring tasks (the state as a regulator) and provide market facilitation 
services (the state as a platform). This justifies the regulation of business-to-government (B2G) data sharing.

1 Introduction

Digitalisation is a major driver of change in the 
electricity sector (IEA 2017; Rossetto & Reif 

2021). However, the legal framework that governs data 
and digitalisation is fragmented. This results in a puzzle 
with many pieces of legislation – existing and upcoming, 
sectoral and horizontal – that need to fit together. Several 
energy-sector pieces of legislation are already in force and 
have an impact in terms of data sharing (e.g. the Electrici-
ty Directive 2019/944, the CACM Regulation 2015/1222 
and the REMIT Regulation 1227/2011). In addition, 
the European Data Strategy, COM(2020) 66 final of 19 
February 2020, an EU policy oriented toward data shar-
ing, is central in the implementation of new horizontal 
legislation. It covers a wide array of initiatives (including 
cloud services and data spaces). However, this article only 
discusses proposals related to B2B data sharing and B2G 
data sharing under the Data Governance Act 2022/868 
(DGA) and the Data Act Proposal, COM(2022) 68 final 
of 23 February 2022. This fragmentation entails a risk of 
conflict of rules between the different texts. Against the 
background of these various legislative texts, this article fo-
cuses on the impact of data sharing in the electricity sector 
from the perspectives first of companies and then of public 
authorities.

Data, an asset coveted by companies

Data are a key asset for companies. Beyond business or 
technical needs, data are increasingly a legal requirement 
to be able to operate in the energy sector. In this context, 
existing B2B data sharing obligations are reinforced while 
new rules are proposed to regulate the concrete means that 
allow the sharing of data to take place (i.e. data intermedi-
ation services). 
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Data, a legal requirement to operate

Starting in the 1990s, liberalisation and digitalisation of 
the electricity sector paved the way for the central role that 
data play in today’s energy system for companies. While 
one may think that liberalisation means deregulation, on 
the contrary liberalisation was concomitant with imple-
mentation of a new extensive legal framework regulating 
the energy sector (Jones 2020). Under this framework, op-
eration of a business in the electricity sector is often subject 
to authorisation, and communication of data by compa-
nies to public authorities is a prior requirement imposed 
by law in order to obtain the right to operate. 

Taking the example of nominated electricity market op-
erators (NEMOs) in charge of operating cross-border elec-
tricity markets pursuant to the CACM Regulation, a wide 
array of information ranging from technical to business 
data is required to be disclosed to public authorities by the 
NEMO. Focusing specifically on technical data, NEMOs 
are under an obligation to provide public authorities with 
access to the source codes of their algorithms. This consti-
tutes a far-reaching obligation as companies traditionally 
considered this information a business secret. 

In conclusion, data are a key asset for companies to com-
ply with their legal obligations throughout the lifecycle of 
a project. These obligations result from energy sector reg-
ulations. In addition, data are also necessary for third-par-
ty businesses to run their own activities along the energy 
value chain. This justifies strengthening the sharing of data 
between businesses.

Data for all businesses alike, which justifies rules on B2B 
data sharing

Data are key not only for data holders but also for all 
other businesses. In this context, regulation of data sharing 
becomes prevalent, although it is not new, unlike regula-
tion of the means that allow the sharing of data to take 
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place, such as data intermediation services. These new rules 
are enacted in horizontal rather than sectoral legislation.

Regulation of B2B data sharing is not new. In fact, sec-
toral and horizontal legislation are already in force. An 
example of sectoral legislation in the energy sector is the 
Electricity Directive, which provides a framework for shar-
ing individuals and companies’ metering data. An example 
of horizontal regulation is the Database Directive 96/9, 
which – despite this not being its main aim – can be con-
sidered to have introduced an earlier data sharing obliga-
tion for the benefit of users of a database to extract and/or 
re-utilise insubstantial parts of its contents, evaluated qual-
itatively and/or quantitatively and for any purposes what-
soever. However, following the European Data Strategy, 
what is new is that data sharing is now at the cornerstone 
of EU (digital) policy. The Data Act Proposal establishes, 
in particular, an obligation for holders of data that have 
been generated by users of a product to share them with 
that user or third parties designated by that user. There-
fore, a general B2B data sharing obligation is established. 
However, this shall be done with due regard to the protec-
tion of the rights of the data holders and of protected third 
parties (ALI & ELI 2021). In practice, only trade secrets of 
the data holder and third parties are protected. There is no 
mention of other rights such as intellectual property rights. 

Regulations requiring the sharing of data are associated 
with regulation of the channels of communication that 
ultimately enable the data sharing. One of the means ena-
bling data sharing is data intermediaries. Data intermedi-
ation services are the subject of novel regulation. Pursuant 
to the DGA, data intermediation services “should offer a 
novel, ‘European’ way of data governance, by providing a 
separation in the data economy between data provision, 
intermediation and use.” Data intermediation services are 
defined as services establishing commercial relationships 
for the purpose of data sharing between an undetermined 
number of data holders on the one hand and data users 
on the other hand (many to many), using technical, legal 
or other means. A key criterion in the DGA is the estab-
lishment of a business, legal or technical relation between 
data holders and data users with the aim of mediating the 
relationship (Baloup et al. 2021). Examples of data inter-
mediation services include data marketplaces (e.g Dawex). 
In contrast, this would exclude services that obtain data 
from data holders but without establishing a commer-
cial relationship between data holders and data users (e.g. 
Bloomberg). This would also exclude services that are ex-
clusively used by one data holder in order to enable the use 

of its data (one to many) (e.g. the EEX and EPEX SPOT 
data webshop).

In conclusion, data is key for all companies operating in 
the energy sector. For this reason, new rules mandating 
general data sharing have been proposed. Data intermedi-
ation services, which concretely enable the sharing of data 
to take place, are also subject to new rules. These new rules 
stem from horizontal regulation. This somewhat departs 
from the previous approach that saw the enactment of sec-
tor-specific rules. Therefore, the new rules stemming from 
horizontal regulations will need to be carefully combined 
with past rules stemming mostly from sectoral regulations 
that may remain in force to avoid conflict of rules.

Data, an asset coveted by public authorities

Data are an asset coveted by public authorities too. Public 
authorities seek to access data held by businesses. Tradi-
tionally, data are used by public authorities as a mean of 
control over companies that carry out regulated activities 
(the state as a regulator). However, data are also increasing-
ly used by public authorities as a means of intervening in 
the economy (the state as a platform). 

The state as a regulator, a limited version of B2G data shar-
ing

Public authorities used to be the biggest data holders. In 
contrast, today datasets are primarily held by private actors 
(Thomas 2021). In this new context, public authorities are 
granted a right of access and use of data held by companies 
(High-Level Expert Group on Business-to-Government 
(B2G) Data Sharing 2020). In their capacity as state as 
a regulator, public authorities use the data collected from 
businesses for their own internal needs. 

The first objective of B2G data sharing is primarily to 
supervise companies acting in the energy market. Com-
munication of data to public authorities by companies, as 
required by law, serves the purpose of monitoring the regu-
lated activities carried out by businesses. Taking the exam-
ple of NEMOs, beside the CACM Regulation mentioned 
above, another means of supervision available to pub-
lic authorities is the REMIT Regulation, which requires 
NEMOs to transmit market data to public authorities.

A second objective is to be able to react to unforeseen 
events. In this regard, the Data Act Proposal introduces an 
obligation on data holders to make their data available to 
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public sector bodies in the case of public emergencies or in 
situations in which public sector bodies have an exception-
al need to use certain data but the data cannot be obtained 
on the market, in a timely manner through enacting new 
legislation or by means of existing reporting obligations.

In conclusion, the law grants public authorities a wide 
right of access and use of data held by private companies. 
However, in their capacity as state as a regulator, the right 
of use afforded to public authorities is purpose-based. It is 
somewhat limited compared to public authorities’ right to 
reuse data in their role as state as a platform where their re-
lationship with businesses is based on open data principles.

The state as a platform, a full version of B2G data sharing

In their capacity as state as a platform (Chevallier 2018), 
public authorities seek to make available to the rest of so-
ciety the data they hold, including those originating from 
companies in the first place. In these circumstances, the 
right of use afforded to such data users is likely to inter-
fere with the business interests of the initial data holder, 
whether it is done for transparency purposes or for open 
data purposes.

First, communication of data can serve the purpose of 
market transparency. To illustrate this, climate-change dis-
closure obligations help companies to achieve ‘net zero’ 
carbon emissions. Reaching net zero will in turn involve 
a reallocation of capital. However, investors need informa-
tion to reallocate their capital in order to reach net zero. 
However, the situation currently lacks transparency when 
it comes to the information available to investors. This 
calls for mandatory climate-change disclosure in order to 
improve the transparency of the information available to 
investors (Armour et al 2021). For example, in France un-
der article L533-22-1 of the Code monétaire et financier 
(French financial act) and articles L225-102-1, R225-104 
and R225-105 of the Code de commerce (French commer-
cial act) financial institutions and some companies are re-
quired to disclose climate-related information in relation 
to their portfolio and activities (climate risk exposure, mit-
igation measures taken for all emissions that occur in a 
company’s value chain, both upstream and downstream). 

Second, while the transparency measures described above 
merely ensure information for all stakeholders, a step be-
yond this is the communication of data held by a company 
for the purpose of reuse by another company. Open public 
sector data is a long-established principle under the Open 
Data Directive 2019/1024. Under the DGA Proposal, the 

objective is to further expand the reuse of data held by 
public authorities but that are the subject of third-party 
rights and therefore not covered by the Open Data Direc-
tive. However, there is a major shift in the approach to the 
reuse of data between the Open Data Directive and the 
DGA Proposal. The former is based on open data princi-
ples, meaning that the data can be reused for any purpose, 
while the latter establishes purpose-based reuse, meaning 
that the data can only be used for a specific purpose (Ba-
loup et al. 2021). 

In conclusion, public authorities in their capacity as state 
as a platform are able to ensure broad diffusion and reuse 
of data originating from companies.

Conclusion

Data are increasingly a requirement to comply with com-
panies’ legal obligations. This justifies new rules on B2B 
data sharing. Data are also needed by public authorities to 
carry out monitoring of the market in their role as state as 
a regulator and external tasks in their capacity as state as a 
platform. This justifies the regulation of B2G data sharing.

As a result of all the new legislation currently proposed, 
the legal framework that governs data sharing appears 
more and more fragmented. This creates risks of overlaps 
and even of conflicts of rules between the different pieces 
of legislation. Stakeholders in the energy sector will need 
to familiarise themselves with provisions stemming from 
both energy-sector regulations and horizontal regulations. 
In addition, this article has highlighted some conflicts of 
rules that should be addressed by upcoming horizontal leg-
islation.
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