
dossier

Network Industries Quarterly | Vol. 24 | N°1 | March 2021              12

‘Decoding’ platform power: regulating stratified infrastructure
Teresa Rodríguez de las Heras Ballell*

The stratification of economic and social in-
frastructure 

The digital economy has transformed into a 
platform economy. Platforms have become central ac-
tors in the economy and society. Their prominent role 
in a wide range of industries and in an expansive array 
of activities is conspicuous and incontestable. Alongside 
their extraordinary potential to expand and gain scale, 
platforms have proven to provide an incomparable archi-
tecture – organisational model (Malone, 1987; Malone, 
Yates & Benjamin 1987) – enabling the emergence and 
rapid rise of a constellation of innovative and disrup-
tive business models, from fintech to sharing-economy 
models. However, the visible position of platforms as 
dominant business models, albeit relevant and entic-
ing, does not fully capture the role of platforms and 
their impact on contemporary society. Beyond noticing 
the overwhelming presence of the most popular large 
platforms in certain sectors, to appreciate the real trans-
formative economic and social power of platforms two 
other dimensions must be properly assessed: platforms 
as regulators; and platforms as the new intermediation 
infrastructure. 

Indeed, platforms are not only central actors in the 
economy and society but they are above all new regu-
lators in the global landscape (Rodríguez de las Heras 
Ballell, 2020). Their influential role not only derives 
from their more or less observable market power, as a 
competition-law approach suggests (Busch, 2021), but 
also from their significant large-scale power to deter-
mine, on a contractual and algorithmic basis, the con-
ditions under which access to information, markets and 
infrastructure, and the use provision and distribution 
of products and services are in practice feasible, profita-
ble or appealing enough. By exercising such regulatory 
power, platforms shape the market (and society) in a 
way that goes beyond what market power allows. 

This dimension of platforms as regulators is reinforced 
in a context of profound structural change of the econo-
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my and, as a matter of fact, it contributes to deepening 
this transformation. This is the second dimension of 
the structural transformative power of platforms. Plat-
forms undergird the new intermediation infrastructure. 

Economic (and social) infrastructure has been strati-
fied. A series of new layers – the layers of digital inter-
mediation – are stacked on the traditional main eco-
nomic infrastructure (Montero & Finger, 2021). How 
users (citizens) access, use, find, select, trust and prefer, 
mobility services, facilities, cultural activities, products 
and services of any kind and news and educational con-
tent is mediated by and depends on the layers of digital 
intermediation. In this stratified economic (and social) 
infrastructure, platforms provide and control the dig-
ital intermediation layers: accessibility, visibility and 
credibility (Rodríguez de las Heras Ballell, 2014). Far 
from what may be an initial perception of disinterme-
diation, the expansion of the platform economy has en-
tailed an intense process of reintermediation (Kannan 
et al, 2000). Platforms embody this trend, reinforcing, 
expanding and sophisticating classical intermediary 
functions (Bailey & Bakos, 1997). Therefore, platforms 
have become essential infrastructure in today’s econo-
my and for future society.        

Regulation of digital platforms has to acknowledge 
that the criticality of the role of platforms and their im-
pact, and the basis of their transformative power with 
all the risks deriving from it, arise from this ability to 
regulate and control the intermediation infrastructure 
in our economies. In the following, these two critical 
dimensions of platforms as regulators and as new inter-
mediation infrastructure are ‘decoded.’ 

Platforms as regulators

Platforms are contract-based organisational models. 
On the basis of the membership agreement conclud-
ed between the platform operator and each and every 
user, the operator adopts and subsequently from time 
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to time revises the terms and conditions, platform pol-
icies and internal rules, supervises compliance and/or 
implements monitoring systems (report systems, notice 
and take-down mechanisms, automated content moder-
ation, fact checkers, trusted flaggers) and even provides 
or facilitates complaint-handling and dispute resolution 
mechanisms (as described at length in Rodríguez de las 
Heras Ballell, 2006). As a private regulator, the platform 
operator establishes and drives a ‘private legal system.’ 
Amazon provides the selling policies governing transac-
tions on the platform, Facebook uses a trusted flagger 
program to detect illegal content, Youtube combines 
Content ID with user-driven reporting mechanisms 
for content moderation, Airbnb has an internal com-
plaint-handling system and eBay offers online dispute 
resolution. 

Therefore, the aspiration of the platform model is to 
build a contract-based ‘private legal system.’ Precisely 
the rapid rise of platforms and their pervasive presence in 
today’s economy have been fuelled by the benefits arising 
from this aim (to build a ‘private legal system’): trust gen-
eration, transaction cost reduction, legal certainty and 
predictability, self-regulation, harmonisation of rules 
and gap filling, effective enforcement and time-efficient 
dispute settlement. Interestingly, the regulatory compo-
nent has become a crucial strategic factor in the devising 
and functioning of a diversity of business models operat-
ing in markets. Platforms calibrate the intensity and the 
extension of their regulatory and oversight functions in 
the design of their business models. Hence, the platform 
ecosystem is variegated, and therefore the legal response 
has first to surgically dissect the business model before 
extracting legal consequences. This explains how the dif-
ferent models of influence and regulatory control over 
the users’ activity (contractual and algorithmic design) 
lead to differing legal consequences in terms of the le-
gal status and liability of the platform operator, as the 
diverging European Court of Justice (ECJ) decisions on 
the Uber case1 and the Airbnb case reveal.2   

While a contract-based self-regulation strategy has over 
the years catapulted platforms to their dominant posi-
tion today, regulation has largely overlooked their role 
and power as regulators. 

Finally, after a few scattered provisions in previous le-
gal acts,3 the DSA, which definitively confirms a plat-
form-oriented legislative strategy in the European Un-
ion, acknowledges (Rodríguez de las Heras Ballell, 2021) 
the role of the platform operator in providing rules, 
terms and conditions, and infringement and penalty 
policies (Art. 12), in implementing monitoring mech-
anisms (Arts. 14, 15, 19, 20), in taking sanctioning ac-
tions – on the basis of the law or its terms and conditions 
(Art. 13.1.b) – and facilitating complaint-handling and/
or dispute resolution (Arts. 17, 18). 

Understanding the role of platforms as regulators and 
integrating this dimension in the regulatory strategy 
pave the way to formulating fit-for-purpose legal rules 
that properly address and effectively counter ‘platform 
power’ beyond the competition-law response to ‘market 
power’ (Busch, 2021). The P2B Regulation timidly and 
the DSA more decisively provide rules targeting how 
platform operators perform their role as regulators. In 
the initial stage, legal rules essentially, albeit not exclu-
sively, provided transparency duties (Arts. 3, 5, 7 and 
9 P2B Regulation) intended to ensure that terms and 
conditions and internal policies include relevant de-
scriptions of and complete information on selected main 
areas (suspension and termination, intellectual proper-
ty rights, ranking, differentiated treatment, data access) 
that (business) users should be duly informed of. Subse-
quently, but also in the P2B Regulation, legal rules are 
more firmly intended to impact the definition of the reg-
ulatory model to be designed and deployed by platforms 
operators: with incentive-allocating provisions (Art. 6 
DSA), sanctions of nullity (Art. 3.3 P2B Regulation), 
organisational requirements (Arts. 10 and 11 DSA), 
specific obligations related to content moderation (Arts. 
14, 15, 19 DSA) and how platforms apply their penalty 
policies – restriction, suspension and termination (Art. 
4 P2B Regulation) – complaint-handling (Art. 17 DSA), 
KYBU duties (Art. 22) and a set of obligations to mit-
igate systemic risks – audit, reporting, risk assessment 
– for very large platforms. 

This is the first step taken by the EU legislator in the 
right direction to regulate platforms as regulators. How-
ever, there is another dimension to attend to in which 

1 Judgment of the Court (Grand Chamber) of 20 December 2017. Asociación Profesional Elite Taxi v Uber Systems Spain, SL. Case C-434/15. 
ECLI:EU:C:2017:981.
2 Judgment of the Court (Grand Chamber) of 19 December 2019. Case C-390/18. ECLI:EU:C:2019:1112.
3 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related rights in the Digital Single Market 
and amending Directives 96/9/EC and 2001/29/EC (Text with EEA relevance) [2019] OJ L 130/92; Directive (EU) 2018/1808 of the European Parlia-
ment and of the Council of 14 November 2018 amending Directive 2010/13/EU on the coordination of certain provisions laid down by law, regulation or 
administrative action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services Directive) in view of changing 
market realities [2018] OJ L303/69; Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting fairness 
and transparency for business users of online intermediation services (Text with EEA relevance) [2019] OJ L 186/57.
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the infrastructure power of platforms really lies: platforms 
as (digital) intermediation infrastructure. 

Platforms as intermediation infrastructure: the layers 
of digital intermediation 

Today, economic activity and social life are mostly, if not 
entirely, mediated by digital interfaces. These interfaces are 
platforms. Platforms undergird new intermediation infra-
structure that overlays traditional forms of infrastructure. 
The interplay between this digital intermediation infra-
structure and traditional infrastructure takes varied shapes 
and shows diverse levels of intensity in different sectors 
(transport, energy, communications). A closer sector-spe-
cific analysis (Montero & Finger, 2021) reveals how plat-
forms replace, complement or interfere with traditional 
infrastructure in the provision of essential services. 

In addition, platforms have woven compact and dense 
intermediation infrastructure that lies over the traditional 
infrastructure as an interface that screens and determines 
how users (citizens) interact with, find, access, use and 
perceive a multitude of essential services, facilities, con-
tent and information, and social participation spaces. 
These are the layers of digital intermediation that con-
fer on platforms an immense infrastructure power in the 
economy and society.

By delivering a wide variety of services (search engines, 
comparators, recommender systems, ratings, personalised 
content, reputational mechanisms, targeted advertising), 
platforms provide accessibility, visibility and credibility. 
These are the vectors guiding how users select, access, use 
and rely on (trust or mistrust) an enormous range of tra-
ditional services, facilities and infrastructure. 

Accessibility depends on being listed, available, recom-
mended or suggested on the most popular platforms act-
ing as gateways. To select mobility services, restaurants, 
apps, hotels, sellers and news, users rely on, and there-
fore fully depend on, the searching, comparing, aggregat-
ing and classifying services provided by large platforms 
(Google news, Google maps, Google shopping, Apple 
store, Amazon). Alternative routes of accessibility are, 
on a large scale, practically ineffective or irrelevant. Users 
not only tend to choose the recommended product, the 
top-ranked seller and the combination of transport means 
suggested by the searcher, the comparator or the recom-
mender, but, as a matter of fact, they do not find or even 
consider in practical terms other options. 

Furthermore, behind the positive benefits of personali-
sation reducing transaction costs, enhancing impact and 
minimising the risk of limited attention, personalising 
is an exclusionary practice. Personalised and targeted 
communications narrow the range of options available. 
Indeed, accessibility heavily depends on visibility. And 
visibility is provided by recommender systems, rankings 
and targeted advertising. Without adequate visibility, ac-
cessibility of content, services, providers and products is 
highly improbable (e.g. the first 10 results on the Google 
comparison shopping service receive approximately 95% 
of internet users’ clicks).4 Visibility draws the contours of 
users’ decisional actions.

However, users also need credibility-providing tools: 
which news is more reliable, which seller is trustworthy, 
which is the shortest, the fastest or even the least pollut-
ing way to travel from one point to another. Reputational 
mechanisms, recommender systems, demoting policies 
and AI-driven content moderation shape users’ decisions 
and consequently underpin business users’ and service 
providers’ competitive positions in the market. The layers 
of digital intermediation establish the ‘rules of the game.’ 
Traditional infrastructure heavily depends on the digital 
intermediation infrastructure. 

Therefore, platforms wield critical infrastructure power. 
Regulation of platforms needs to acknowledge this infra-
structure dimension and address the economic and soci-
etal repercussions. Obligations with a primary transparen-
cy goal help to attenuate its impact (e.g. Arts. 29 and 30 
DSA) but they are insufficient if they are not combined 
with and reinforced by more substantial duties that target 
the core of the problem: unfair and discriminatory access 
conditions, data asymmetry, lack of interoperability and 
self-preferencing. The DMA (Arts. 5 and 6) takes such a 
stance and provides some obligations aimed at contain-
ing the infrastructure power of designated gatekeepers. 
The effectiveness of this regulatory approach depends on 
the actual scope of designated gatekeepers (Arts. 3 and 
4 DMA) and the effective application of the obligations 
listed in Articles 5 and 6 DMA (Richter, Straub & Tucht-
feld, 2021). 

What we have … and what we need

Platforms are central actors in the economy and society. 
Their dominant position in certain sectors has not gone 
unnoticed by regulators. With a mainly competition-cen-

4 Judgment of the General Court (Ninth Chamber, Extended Composition) of 10 November 2021. Google LLC, formerly Google Inc. and Alphabet, Inc. v 
European Commission. Case T-612/17. ECLI:EU:T:2021:763, par. 65
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tred policy, the ‘market power’ of platforms is observed, 
assessed and leashed. 

However, the real role of platforms in contemporary 
societies goes beyond their position as dominant busi-
ness models. Platforms are regulators and undergird new 
essential intermediation infrastructure. From these two 
perspectives, platforms wield regulatory power and infra-
structure power. Regulatory strategies must be broader and 
be prepared to tackle these two other sources of power. 

The DSA enshrines the renewed EU regulatory approach 
to platforms. The proposal visibly and rightfully acknowl-
edges the regulatory role of platforms and faces their 
regulatory power. Nonetheless, the platform ecosystem 
claims harmonised rules to mitigate the undesired effect 
of ‘platform shopping’ (Rodríguez de las Heras Ballell, 
2018) in a global context. In a non-harmonised regulatory 
scene, platforms compete with each other as private-or-
dering-based systems to attract users to join their commu-
nity and operate in their ‘private jurisdiction.’ ‘Platform 
shopping’ describes the risk of a lack of an international 
harmonised legal framework setting out duties, obligations 
and liabilities of platform operators. Discrepancies in reg-
ulations and diversity in platforms’ policies and procedures 
would fragment the digital scene in a plurality of fora. 
Therefore, a strong case for a coordinated global response 
to the platform economy, in particular to target platforms 
as regulators, is made. 

Mindful of the intrinsic limitations of the competi-
tion-law logic, the DMA struggles to devise and deploy an 
effective ex-ante regulatory framework to cope with the in-
frastructure power of platforms. The DMA’s rationale and 
most of its provisions effectively unveil and target the infra-
structure dimension of platform power. The unprecedent-
ed infrastructure power of platforms emerges from their 
control of critical transversal intermediation infrastructure 
providing accessibility, visibility and credibility. Should the 
platforms’ intermediation infrastructure mediate, control, 
screen and define how users (citizens) find, select, access, 
use and trust (or mistrust) traditional infrastructure for 
the provision of essential services, the intermediation in-
frastructure becomes as critical and essential as the former. 
The policy objectives (universality, affordability, security) 
underpinning the regulation of traditional infrastructure 
for essential services should then be mirrored in the reg-
ulation of the digital intermediation infrastructure to the 
same extent. Otherwise, the platform economy will only 
show a blurred image of our society.  

 Legal acts and proposals

Directive (EU) 2019/790 of the European Parliament 
and of the Council of 17 April 2019 on copyright and 
related rights in the Digital Single Market and amending 
Directives 96/9/EC and 2001/29/EC (Text with EEA rel-
evance) [2019] OJ L 130/92.

Directive (EU) 2018/1808 of the European Parliament 
and of the Council of 14 November 2018 amending Di-
rective 2010/13/EU on the coordination of certain provi-
sions laid down by law, regulation or administrative action 
in Member States concerning the provision of audiovisual 
media services (Audiovisual Media Services Directive) in 
view of changing market realities [2018] OJ L303/69.

Regulation (EU) 2019/1150 of the European Parliament 
and of the Council of 20 June 2019 on promoting fair-
ness and transparency for business users of online inter-
mediation services (Text with EEA relevance) [2019] OJ 
L 186/57.

Proposal for a Regulation of the European Parliament 
and of the Council on a Single Market for Digital Services 
(Digital Services Act) and amending Directive 2000/31/
EC, COM (2020) 825 final. 

Proposal for a Regulation of the European Parliament and 
of the Council on contestable and fair markets in the dig-
ital sector (Digital Markets Act), COM (2020) 842 final.

ECJ decisions

Judgment of the Court (Grand Chamber) of 20 Decem-
ber 2017. Asociación Profesional Elite Taxi v Uber Systems 
Spain, SL. Case C-434/15. ECLI:EU:C:2017:981.

Judgment of the Court (Grand Chamber) of 19 Decem-
ber 2019. Case C-390/18. ECLI:EU:C:2019:1112

Judgment of the General Court (Ninth Chamber, Ex-
tended Composition) of 10 November 2021. Google LLC, 
formerly Google Inc. and Alphabet, Inc. v European Commis-
sion. Case T-612/17. ECLI:EU:T:2021:763

4 Finger, M., Bert, N., and Kupfer, D., (2014), Making effective use of tech nology in SESAR deployment, https://cadmus.eui.eu/bitstream/han-
dle/1814/39128/ETR_Observer_2014_04.pdf?sequence=1&isAllowed=y
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