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Mandating Data Sharing to Establish Data as an 
Infrastructural Resource
Charlotte Ducuing*

In 2015, the OECD proposed characterising ‘most data’ as an ‘infrastructural resource’ and accordingly laid down guidelines in 
favour of various degrees of ‘openness’ of data. Several (contemplated) data-sharing legal regimes appear to essentially recognise 
and regulate data as an infrastructure, albeit without making explicit reference to this notion. The present article discusses this 
phenomenon through a study of three such cases, namely the Open Data and PSI Directive, the on-going institutional discussion 
on the governance of in-vehicle data, and the freshly adopted regulation of data in the Electricity Directive.

1. Sharing data as a purposive infrastructure in the 
Open Data and PSI Directive 

The Directive (EU) 2019/1024 on open data and 
the re-use of public sector information (‘the Open 
Data and PSI Directive’) adopted in 2019 recasts 

Directive (EU) 2003/98 on public sector information and 
further expands the principle of re-use of information 
(otherwise called ‘documents’ or ‘data’) held by a large 
range of public authorities. The Open Data and PSI Di-
rective mainly lays down a principle of mandatory making 
available of information falling onto ‘public sector bodies’ 
for re-use (and to a lesser extent to some other regulated 
entities), for both commercial and non-commercial pur-
poses by third parties (Article 3 (1)), following the objec-
tive of ‘open data’ (Article 1 (1)). The mandatory making 
available of data for re-use – or ‘PSI regime’ − is based on 
the observation that documents produced by public bodies 
constitute ‘a vast, diverse and valuable pool of resources 
that can benefit society’ (recital 8). 

Lundqvist considered that competition law and especially 
‘[the essential facility doctrine] has [hereby] been a great 
source of inspiration […]’ (Lundqvist 2018). As part of 
competition law, the essential facility doctrine requires, on 
behalf of the dominant undertaking, an unjustified refusal 
to supply or give access to a ‘facility’ that would be ‘essen-
tial’ for the applicant to operate its activity on a derived 
market, on which the refusal may eliminate competition 
(the determination of the harm within the meaning of 
Article 102 TFEU). Additionally, where the ‘facility’ is 
protected by intellectual property rights, the refusal would 
prevent the emergence of a new product or service for 
which there is potential demand of consumers; in other 
words, of an innovation. The essential facility remedy con-
sists of imposing on the facility-holder (in other words, the 
undertaking abusing its dominant position) an obligation 
to supply under ‘FRAND’ (fair, reasonable and non-dis-
criminatory) conditions, to the benefit of the applicant. 

The PSI regime obviously departs from competition law 
in that it operates ex ante, namely before – and without − 

any harm being caused to an applicant. The essential facili-
ty ‘logic’ may yet be recognised with regard to the identifi-
cation of the regulated entities, which are regulated in their 
quality as unique creators of data produced in the course 
of their public tasks of services of general interest; namely, 
in a ‘monopolist’ way. As observed by Lundqvist, the pro-
hibition of exclusive arrangements (Chapter IV of the Di-
rective) also evidences the competition law inspiration of 
the PSI regime. In that sense, the PSI regime introduces 
the regulated entities as actors in the data economy value 
chain by turning them into providers of ‘raw’ data. The 
Open Data and PSI Directive goes far in this regard. Al-
though the Directive applies only to re-use and in principle 
not the production and original use of the data, it lays down 
the obligation for Member States to ‘encourage public sec-
tor bodies and public undertakings to produce and make 
available documents […] in accordance with the principle 
of ‘open by design and by default’’ (Article 5 (2)) namely 
introducing the ‘taste’ of re-use as from the earliest stages 
of the production and first use of the data.  

However, a major distinction with the essential facility 
doctrine regards the beneficiaries of the PSI regime and the 
rationale for their identification. The PSI regime applies 
to the benefit of all third parties, for both commercial and 
non-commercial purposes. For the beneficiaries, there is 
not even a requirement to have a pre-identified purpose. 
The PSI regime is precisely grounded in the expectation 
that third parties will ‘find new ways to use [the data] and 
create new, innovative products and services’ (recital 8). 
Data are expected to ‘contribute to […] the development 
of new applications for consumers and legal entities [and 
especially with] intelligent data use, including their pro-
cessing through artificial intelligence applications […]’ 
(recital 9). In this context, another source of inspiration 
can be identified; namely, the identification of information 
or data held by the regulated entities as an infrastructure. 

Infrastructure has been generally described as the ‘under-
lying framework of a system’ or ‘shared means to many 
ends’ (Frischmann 2012). Frischmann identified three 
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characteristics of infrastructure. Functionally, infrastruc-
ture is a resource that is used ‘as input into a wide range 
of goods and services, which many include private […], 
public […] and social goods’, otherwise referred to as the 
‘general purpose-criterion’. Secondly, the consumption of 
infrastructure is non-rivalrous to some appreciable extent. 
Thirdly, the ‘social demand for the resource for the resource 
is driven primarily by downstream productive activities 
that require the resource as input’. Core to the concept of 
infrastructure is the differentiation between two levels: the 
infrastructure level and the ‘downstream product of oth-
er goods’. However, the ‘downstream’ level should not be 
viewed as a bounded market. Rather, infrastructure is ‘used 
by many different users, with the usage evolving over time, 
as may the type of users’ (Janssen et al. 2009).

The PSI regime is demonstrably based on the ‘gener-
al-purpose’ feature of data. No specific dataset is targeted 
(except for the new chapter V ‘high-value datasets’) and 
the re-use is not limited to a specific sector or market. On 
the contrary, the expectation that data held by public bod-
ies will feed artificial intelligence applications indicates 
how broadly data are envisaged to be reusable for. In other 
words, there may potentially be many ‘downstream levels’, 
which may and/or may not be markets in the economic 
sense. Against this background, the Open Data and PSI 
Directive can be described as purposive. Data are regulat-
ed as infrastructure, based on their potential to be used as 
such in the data economy. The (mandatory) making avail-
able for re-use is precisely expected to turn data into an 
infrastructural resource. This can be generally opposed to 
a defensive regulation as infrastructure, where the resource 
recognised as such would already functionally qualify as in-
frastructure. In such a case, regulation would aim to defend 
the interests of third parties active in the downstream lev-
el, reliant on the infrastructural resource (such as with net 
neutrality regulation). The Open Data and PSI Directive 
is based on a purposive view of infrastructure, in that data 
held by regulated entities are expected to play a role as in-
frastructure for yet-to-be-created downstream activities; in 
other words, to boost innovation.

2. Data sharing to promote ‘fair competition for data’ 
in the automotive industry? 

A data-sharing regime based partly on the ‘general purpose 
criterion’ of data may also be imposed on private undertak-
ings, such as vehicle manufacturers. Because road vehicles 
have become increasingly connected devices, ‘in-vehicle 
data’, mostly held by vehicle manufacturers, have caught 
the eye of many businesses. Regulation 715/2007 already 
makes it mandatory (Article 6 (1)) for vehicle manufactur-

ers to provide ‘unrestricted and standardised access to ve-
hicle repair and maintenance information to independent 
operators’. The Commission has contemplated further data 
sharing in its Communication of 2017 ‘Building a Euro-
pean Data Economy’ and its accompanying Staff Working 
Document and then in its Communication of 2008 ‘On 
the Road to Automated Mobility’. In the latter document, 
the Commission considered that in-vehicle data ‘have an 
enormous potential to create new and personalised services 
and products, revolutionise existing business models (e.g. 
roadside assistance, vehicle insurance, vehicle repair, car 
rental, etc.) or lead to the development of new ones. Dif-
ferent economic actors are competing for such data.’ The 
Commission also noted that there is a risk of ‘centralisation 
of in-vehicle data by vehicle manufacturers’, which ‘might 
in itself not be sufficient to ensure fair and undistorted 
competition between service providers […] in the digital 
single market’. The Commission ‘intends to improve ac-
cess and reuse of mobility and vehicle data for commercial 
and non-commercial purposes’. Contrary to the TRAN 
report on C-ITS, which called for a legislative proposal, 
the Commission only envisages a non-binding recommen-
dation at that stage. Both refer to the competition for such 
data, and the TRAN report of the European Parliament 
further refers to the purpose of promoting ‘fair, non-dis-
criminatory competition on this market […]’. Similar to 
the PSI regime, the trigger for contemplating data shar-
ing (obligation) seems to be the identification of a parallel 
‘data market’ in addition to the market for vehicles, where 
the data holder – the vehicle manufacturer in the present 
case − would be a ‘monopolist’. 

In his economic analysis of the governance of in-vehicle 
data, Kerber further distinguished between two situations. 
On the one hand, vehicle manufacturers are in a position 
to reserve ‘an exclusive (“monopolisitic”) control of in-ve-
hicle data’, to the detriment of ‘independent providers of 
services within the ecosystem of connected and automated 
mobility’ (Kerber 2018). This could enable the vehicle 
manufacturer to ‘control the automotive aftermarkets and 
adjacent services leading to less competition […]’. On the 
other hand, Kerber underlined that many further stake-
holders have a legitimate interest in getting access to the 
data, ‘for new innovative services’. 

This distinction again appears to confirm the existence of 
distinct sources of inspiration for potential in-vehicle data 
sharing regime. First, data sharing would be a means of 
preventing harm being caused by vehicle manufacturers to 
operators active in the same or related markets, based on 
their monopolist access and use of data. Competition law, 
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the Commission identified more or less stringent options, 
with the most ambitious one defining a ‘specific EU data 
management model for all Member States, such as an inde-
pendent central data hub’, with the purpose being to ‘en-
sure the impartiality of market actors involved in data han-
dling’ and to ‘creat[e] a level playing field for access to data’ 
(emphasis added). The Directive did not retain this option 
and leaves the design of the ‘data management model’ up 
to the Member States, while the ‘impartiality’ of the reg-
ulated entity is identified as a regulatory objective (recital 
57). However, as an enforcement tool to ensure ‘that they 
comply with the[ir legal] requirements’, the Directive lays 
down the obligation for Member States to have the ‘parties 
responsible for the data management’ either supervised by 
competent authority or ‘authorise[d] and certify[ied]’ (Ar-
ticle 23 (4)).

Additionally, where vertically integrated ‘distribution sys-
tem operators (DSO) are involved in data management’ 
and where smart meters are implemented, more stringent 
requirements apply, copied from the independence re-
quirements applying with regard to the electricity distri-
bution function (Article 34). DSOs that are already part 
of a vertically integrated undertaking must set up a ‘com-
pliance program’ as part of and with a view to ensuring 
their independence. The ‘compliance program’ of the DSO 
sets out ‘measures taken to ensure that discriminatory con-
duct is excluded, and that observance of it is adequately 
monitored’. It includes ‘specific obligations of employees 
to meet that objective’. The measures taken, in the form 
of an annual report, shall be submitted to the regulato-
ry authority and published. It shall also be submitted to 
the internal but independent ‘compliance officer’ of the 
DSO (Article 35 (2 (d)). The Directive essentially extends 
the scope of the compliance program of vertically integrated 
DSOs to data management. Therefore, the compliance pro-
gram shall include ‘specific measures in order to exclude 
discriminatory access to data […]’ (Article 34). Finally, 
the regulatory authority is granted the new competence to 
supervise that eligible parties have genuine access to data, 
under the conditions provided by the Directive (Article 59 
(1) (t)). Strangely, ‘data management’ is not defined in the 
Directive, although it is referred to in many provisions. 
The impact assessment of the Commission defined ‘data 
management’ as ‘the processes by which data is sourced, 
validated, stored, protected and processed and by which it 
can be accessed by suppliers or customers’.

Here again, the legal regime is obviously inspired by sev-
eral sources, including by competition law and the essential 
facility doctrine. Data management operators are targeted 
as ‘data monopolists’, in the sense that they have a monop-
olist access to certain data sources (such as data produced 

especially the essential facility doctrine therein, appears 
to be a source of inspiration. By aiming to prevent certain 
harm from being caused to competition in these markets 
(ex ante approach), similarities can also be identified with 
sector-specific regulation adopted in liberalised markets in 
network industries. Second, a consideration of data as pur-
posive infrastructure can again be identified. 

However, these sources of inspiration are not explicitly 
recognised in either the Communication of the Commis-
sion or the TRAN report on C-ITS. They even seem to be 
confused behind a rather vague call for ‘fair competition 
for data’. 

3. Regulation of the data layer in the electricity sector

In 2016, the Commission proposed a directive on the 
internal market in electricity and the Electricity Directive 
was adopted in 2019. The Directive includes a harmonised 
legal framework for ‘data management’ and the access to 
such data. For the purpose of the Directive, data means 
‘data of the final customer’ and ‘include[s] metering and 
consumption data as well as data required for customer 
switching, demand response and other services’ (emphasis 
added) (Article 23 (1)), while it remains unclear what ‘oth-
er services’ are. While metering data are not defined, ‘me-
ters’ include both smart meters and conventional meters 
(Articles 19 to 22). The proposal from the Commission 
suggested harmonising the determination of the ‘eligible 
parties’, namely the beneficiaries of the legal regime. Mem-
ber States would have to specify a list of eligible parties that 
would at least include ‘customers, suppliers, transmission 
and distribution system operators, aggregators, energy ser-
vice companies, and other parties which provide energy or 
other services to customers’ (emphasis added). The text of the 
Directive as adopted did not retain this provision, while it 
does continue to refer to ‘eligible parties’ (see Articles 23, 
24 and 34). Thus, the room for manoeuvre among Mem-
ber States in transposing this provision remains unclear. 
The Member States shall ‘organise the management of 
data in order to ensure efficient data access and exchange’. 
Access to data shall be granted in a ‘non-discriminatory’ 
manner amongst the ‘eligible parties’. It shall be ‘easy and 
the relevant procedures for obtaining access to data shall 
be made publicly available’ (Article 23 (2)). With a view 
to interoperability, the Commission shall adopt, ‘by means 
of implementing acts, interoperability requirements and 
non-discriminatory and transparent procedures for access 
to data’ (Article 24 (2)). The price for accessing data shall 
be regulated by Member States, but shall in any case be 
‘reasonable and duly justified’ (Article 23 (5)).

The Directive also lays down requirements applying to 
the data management operator. The impact assessment of 
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by the meters). More precisely, the regulation of the data 
layer is manifestly inspired from ex ante specific regulation 
in the liberalised electricity sector, as evidenced, inter alia, 
by the inclusion, in the list of minimum ‘eligible parties’ 
proposed by the Commission, of operators already active 
in the sector (such as ‘suppliers, transmission and distribu-
tion system operators, aggregators’), although eventually 
not retained in the Directive. This is also confirmed by 
the concern that the data management operator – espe-
cially when being a vertically integrated DSO – could take 
advantage of being the exclusive holder of such data, for 
the conduct of his/her own business. The focus is also im-
portantly placed on the potential of smart metering data 
to provide (near) real-time information and to make the 
market more ‘contestable’ (see inter alia articles 15 (2) (d), 
17 and 20). The final customers are therein called upon to 
play a role, which is a constant concern in liberalised net-
work industries with large remaining incumbent provid-
ers. Finally, the regulatory focus on the impartiality of the 
data management operator and the extension of the legal 
regime applying to vertically integrated DSOs to the data 
management layer as functional preventive measures are 
openly adopted by analogy to the regulation of incumbent 
electricity players. Structural regulatory options were con-
templated in the Impact Assessment of the Commission, 
although they were eventually not retained. On the other 
hand, the regulation of the data layer is also expected to 
play a role in the development of innovative products and 
services, again especially thanks to smart metering data (see 
recital 55 and Article 19 and 20). The impact assessment of 
the Commission interestingly evaluated regulatory options 
for data management with regard to both objectives to ‘fa-
cilitat[e] competition’ and to ‘support[…] new services’. In 
that sense, the regulation of electricity data is again based 
on them being perceived as a purposive infrastructure, al-
beit subject to national transposition, inter alia with regard 
to the determination of ‘eligible parties’. 

Similar to what was observed with regard to in-vehicle 
data, the various sources of inspiration for data sharing ob-
ligations (and more broadly for the regulation of the data 
layer) are not explicitly recognised. Again, they seem to be 
confused, as exemplified by the call from the Commission 
for a vague ‘level playing field for access to data’, similar 
to the ‘fair competition for data’ argument in the field of 
in-vehicle data. Eventually, the distinction between the 
various rationales appears to have not been considered rel-
evant, as evidenced for instance by the ‘open list’ of eligible 
parties proposed by the Commission and to the fact that, 
ultimately, all ‘eligible parties’ would have to be treated 

equally. This will probably lead to some uncertainty in the 
transposition process. 

4. Conclusion 

The sources of inspiration for the regulation of data in 
the Open Data and PSI Directive and in the Electricity 
Directive were analysed, and the same analysis was also 
conducted with regard to the arguments put to the fore 
by EU institutions concerning the governance of in-vehi-
cle data. This shows a growing willingness to impose data 
sharing obligations based on the consideration of data as 
a purposive infrastructure − or, in other words, to foster 
innovation. However, this rationale is not openly recog-
nised, and has even been confused with other market reg-
ulation rationales behind vague calls for ‘fair competition’ 
or a ‘level playing field’ of data. I submit that more clarity 
and granularity are needed when imposing data sharing 
obligations, with a view to the fairness required in balanc-
ing the legitimate interests at stake and especially these of 
the data holders. 
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