
dossier

Network Industries Quarterly |  Vol. 19 | N°4 | December 2017              18

The water guarantee fee in Mexico

Luis Joaquín Chávez*

is contribution focuses on the water guarantee fee in Mexico. is instrument has been designed to aid the sustainability of water use. In 
practice, however, it has been functioning as a fiscal collection mechanism. It is concluded that this initiative is not an adequate means to 
reach the end. Legal complexities are pointed out.

Introduction

Today more than ever water becomes essential to the vi-
ability of civilization in general. Much has been written 
about its scarcity and its growing demand by the popu-
lation. Mexico is not exempt from these challenges and 
today according to the National Water Law (“LAN”) is a 
national security matter. e over-exploitation of ground-
water reserves is among the factors that caused this situ-
ation (16% of reserves are currently over-exploited). [1] 
In this context, the Mexican State has recently shown a 
higher degree of regulatory activity regarding water issues. 
In 2004, with a broad reform to the LAN, the incremental 
process of the creation of legal norms started albeit unfin-
ished and with clear room for improvement) in order to 
promote the moderate use of water resources.

In this reform an unknown concept within the legal con-
cepts called “Guarantee Fee” was introduced, which could 
not be understood until the “Rules for the Determination 
and Payment of the Non-Expiration of National Waters 
Rights Guarantee Fee” (the “Rules”) were published in 
2011. e rational of this “Guarantee Fee” is to pay an 
amount of money in order to avoid the loss of water vol-
ume not used by the licensees. e adoption of this new 
concept within the legal framework, far from providing 
clarity to the individuals, has produced insecurity and un-
rest in the governed, mainly because it is perceived as a 
mechanism for tax collection purposes, even though it was 
implemented as a public policy response for the sustaina-
ble use of water in the country. 

Understanding the Guarantee Fee 

A general rule in the Mexican legal water system is that 
the authorized volume of water must be used in its entire-
ty; otherwise, the administrative authority, that is the Na-

tional Water Commission (CONAGUA), has the power 
to extinguish and recover the water that has not been used 
by the title-owner in a period of the past two consecutive 
years. However, the LAN allows the title-owner to keep 
unused volumes of water, among other considerations, if 
he pays the guarantee fee.

e Rules establish how the guarantee fee is calculated 
which is the product of the multiplication of two factors:

1. Of the “authorized fee by m3” set by the Mexican 
Tax Authority, Secretaría de Hacienda y Crédito Pú-
blico; and

2. Of the “unexploited, or unused minimum volume of 
water for a period of two consecutive years” which is 
the minimum volume obtained by comparing two 
differences: (i) that which results from the total vol-
ume of annual licensed water minus the volume of 
water used during the first 12 months of the obser-
vation period of two years; or (ii) that which results 
from the total volume of annual licensed water mi-
nus the volume of water used during the second 12 
months of the observation period of two years. 

For better clarity, the “unexploited, or unused minimum 
volume of water for a period of two consecutive years” 
can be shown with an example of a water title-holder of 
100m3 per year, which has not been used in its entirety. 
Table 1 shows Case 1. ere is an exploited volume of 90 
m3 in the first 12 months and of 80 m3 in the second 
period of 12 months. us, the minimum volume is 10 
m3 and it is located in the first 12 months of the period. 
Case 2 is also shown. ere is a total annual concession 
volume of 100 m3 and an exploited volume of 70 m3 in 
the first 12 months and 95 m3 in the second period of 12 
months. e minimum volume is 5 m3 and it is located in 
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the second period of 12 months of the observation period.

 Some notes for a better understanding of the guarantee 
fee and its determination are:

1. e minimum volume starts in the period in which 
there is a greater exploitation of water. erefore, 
in Case 1, the minimum volume is the one corre-
sponding to the first 12 months, since that is when 
the most volume of water was used from the entire-
ty of the concession; similarly, in Case 2 the mini-
mum volume corresponds to the second period of 
12 months.

2. e result obtained by subtracting the volume used 
from the total volume of licensed water, is the vol-
ume of water not used during the observation period 
of 2 years. 

us, by multiplying the “unexploited, or unused mini-
mum water volume for a period of two consecutive years” 
by the “authorized fee by m3”, the guarantee fee is ob-
tained.

The guarantee fee is more expensive than the ordinary 
extraction of water, and therefore does not generate ef-
ficient use incentives.

Since its first publication in 2011, the amount of the 
guarantee fee has been higher than that corresponding to 
the fees of extraction of waters, whether these are under-
ground or surface waters. e rationale used by CONA-
GUA in order to justify the higher cost of the guarantee 
fee in relation to the cost of the fee of the water extraction 
is based on the fact that it represents the cost of social op-
portunity that means “keeping a certain volume of water 
inactive”. In this regard, the CNA establishes that the so-
cial opportunity cost is estimated based on the economic 
resources that were ceased to be generated by economic 
activity and the income that the State failed to receive. 

e opportunity cost, understood as the value of the 
most valuable good or service which is rejected   is, first of 
all, a concept of economic nature that has been developed 
broadly by the specialized literature in that area, with broad 
content and applications in ordinary life. is concept il-
lustrates the cost associated with decision making, when a 
good or service is chosen and another is abandoned, which 

has helped to understand the behavior of consumers when 
deciding on the acquisition of goods and services from a 
microeconomic aspect.

In this sense, CONAGUA assumes that the licensed vol-
ume that is not being used by an individual has an op-
portunity cost insofar as another potential licensee cannot 
take advantage of it, given the scarcity of vital liquid. is 
presumption of the administrative authority is partially 
valid but incorrectly applied in the legal field. It is partially 
valid because the national demand for water has increased 
behaviors and there is the over-exploitation of some under-
ground waters, which further accentuates water shortage. 
However, it is not correct to consider that if a licensee (or 
even a hypothetical and future licensee) can do so. is is 
because the water volumes are not permanent and their 
availability is calculated on the basis of studies and proce-
dures of hydrological nature, which are not necessarily ac-
curate. is means that the administrative authority grants 
the concessions based on an approximation of the availa-
bility of water, without having a certain accuracy over their 
actual quantity. Even the LAN recognizes this situation.

From the LAN perspective it is clear that CONAGUA, 
even when granting a concession to an individual, does not 
guarantee the existence or invariability of water . In oth-
er words, these are virtual volumes of licensed water, over 
which there is no absolute certainty of their existence, un-
less the individual performs the corresponding exploration 
and drilling work. Due to this situation, it is considered 
that the application of the economic concept of  “opportu-
nity cost” has been inadequately extrapolated to the legal 
field. is is because, according to the economic literature, 
the opportunity cost implies the cost of choosing an alter-
native, when another option is really available. at is, the 
opportunity cost implies that there are two alternatives, 
real and available, at the time when the decisions are made. 
is situation, of course, does not occur in this case, since 
the licensee is not sure that (i) it exploits all the licensed 
volume at a specific time, or whether it may continue to 
do so in its entirety in the future; or (ii) if it exploits a part 
of the licensed volume, it may have the rest of the available 
volume in the future.

In other words, it is not really an opportunity cost sce-
nario, since there is no certainty that the non-chosen alter-

Case 1
Minimum

 Volume

Vol. = 100 m3 – 90 m3

Vol. = 10 m3

Vol. = 100 m3 – 80 m3

Vol. = 20 m3

Case 2
Minimum

 Volume

Vol. = 100 m3 – 70 m3

Vol. = 30 m3

Vol. = 100 m3 – 95 m3

Vol. = 5 m3

Period (time)
First 12 months Second 12 months

Observation Period of 2 Years
 

Table 1: Illustrative example of how the minimum volume is calculated for a period of two years.
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native (volumes of water not used by the licensee) is truly 
an option available to the individual. at is, there are no 
mechanisms to guarantee that if the CNA extinguishes 
the rest of the volume not used by a licensee, it may be 
available to another user interested in obtaining a conces-
sion. is is due to the difficulty implicit in the calculation 
and updating of water availability (at least in the case of 
groundwater).

Based on the above, the CNA justifies why the guarantee 
fee must be higher than the fee of water extraction. e 
main reason provided by the authority is the opportuni-
ty cost, an unfortunate application for the case study, as 
noted above. is produces incentives contrary to those 
contemplated by the regulation. e above is because for a 
private person that does not use all the volume of licensed 
water and wants to avoid the expiration of those volumes, 
it could be more attractive to pay the cost of water extrac-
tion than the guarantee fee. us, even within the period 
of two years, anyone could avoid the expiration of unused 
volumes or the payment of the guarantee fee, through the 
indiscriminate and wasteful use of volumes of licensed wa-
ter. is is radically opposed to the intention to encourage 
the efficient use of water.

Judicial criteria

During August of 2016 the Second Chamber of the 
Mexican Supreme Court of Justice  published mandatory 
criteria regarding the guarantee fee, as a result of several 
lawsuits filed against that measure. Despite the comments 
above mentioned regarding the incentive of water waste, 
the Court considered that the guarantee fee: 

1. Is not contrary to the human right of access to wa-
ter and, therefore, does not encourage waste, but ef-
ficient use, since it does not allow the liquid to be 
misused.

2. It is not a fine, because its payment is voluntary.

3. It promotes the rational and efficient use of water 
because (i) it allows the authority to grant unused or 
exploited volumes of water to other interested per-
sons; and, (ii) it implies an economic outlay to main-
tain those unused volumes that may have meant the 
generation of “benefits and payments rights (contri-
bution)”. 

4. It promotes the reflection of the user so that, after 
paying the guarantee fee, he uses those volumes in 
the future.

5. It is a measure to preserve the national hydrological 
balance and favor the protection of water resources

It is believed that the Court’s resolutions are unfortunate 
as they support a mechanism that, far from providing clar-
ity to the Mexican legal system, favors its deficiency, since 

it causes legal uncertainty to individuals and discourages 
the efficient use of water. Unfortunately the court’s criteria 
are not surprising, considering the last years in which it has 
adopted “pro-government” decisions when they are linked 
to economic aspects. e foregoing, often aligned with the 
budgetary pressures in which the public sector is involved 
and the rationale of the Ministers become more inclined 
to adopt political decisions and, subsequently, raise them 
with a legal veil.

It is also important to mention that these criteria did not 
address the discussion of water and legal policy. ey only 
solved the legal aspects of common order that are used in 
any other litigation, without having made a real statement 
in those judgments about the management and planning 
of public water policy within the constitutional limits. Al-
though the outcome of the trials is often the cause of the 
arguments of the parties, it would have been desirable to 
have judicial resolutions with a view to solving the water 
problem.

Conclusions

After having analyzed what the guarantee fee is and how 
it has been implemented in Mexico, it is possible to offer 
the following conclusions:

1. It is not an adequate means to reach the end. e guar-
antee fee may promote the indiscriminate and irra-
tional use of water resources, in the understanding 
that it does not promote economic inducements for 
those concessionaires that have been efficient and 
that have not used the water volumes in their en-
tirety.

2. Legal complexity. e understanding of the guarantee 
fee is not affordable for the average user, partly due to 
the technical level of the tax matter applied to water 
issues, but also, to a large extent, due to the deficient 
regulation.

3. Collection purpose. Even when the Federal Public 
Administration intends that the guarantee fee to be 
conceived as a mechanism to promote the proper use 
of water, it is clear that the underlying purpose is tax 
collection. 


