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Context

Decision-making in independent regulators has been a 
recurrent area of concern in the infrastructure sector. It 
is often argued that a professionalized Board of Directors 
would insulate politics and allow the adoption of rational 
regulatory policies. Furthermore, this would be benefi-
cial for all actors including consumers, providers and the 
government. The case for the full professionalization of 
Boards has been held normatively but also supported by 
empirical evidence.

The literature has emphasized the positive impact 
of professionalized Boards of Directors, over politically 
oriented ones, on decision-making. In a study of Boards 
of Directors of State-Owned Enterprises of Italian munici-
palities, Menozzi et al (2011) find that politized Boards of 
Directors have a positive and significant effect on employ-
ment but this is not reflected in differences in performance. 
In an extensive review of Board effectiveness, Vagliasindi 
(2008) referred to relevant literature pointing out a si-
gnificant correlation, especially in developing countries, 
between Board composition and company’s financial per-
formance. Finally, Lopez Azumendi et al (2011) found a 
positive correlation between the governance of state-ow-
ned enterprises, particularly its Board of Directors, and 
firms’ sector performance.

The composition and role of Boards in regulatory 
agencies of Brazil has been understudied, especially using 
historical data series. This paper presents the first com-
prehensive assessment of Boards of Directors of Brazilian 
regulatory agencies. Through unique datasets, the paper 
describes the composition of Boards for nine (9) regula-
tory agencies, providing policy recommendations for im-
provement. Findings contribute positively to the literature 
on regulatory governance and public sector management.

 Methodology

This paper addresses the configuration and functioning 

of Boards of Directors in regulatory agencies of Brazil. 
The assessment is based on different measurements of 
Boards’ governance: composition, academic levels, and 
procedures of appointment. The assessment is based on a 
unique dataset, built within the Center for Regulation of 
Infrastructure (CERI), using historical data series. Boards 
of regulatory agencies were analyzed since the establish-
ment of each agency until the year 2015.

Assessment

Origin of Directors

This measurement takes into consideration the job of the 
Director before his/her appointment. It is an important 
“proxy” of both competence and independence. It mea-
sures the relevance of the job and the relationship of the 
Board member with politics and the regulated sector.

Results show a homogenous representation of different 
regulatory actors. The majority (22%) of Directors come 
from high-level positions within the agency, which gua-
rantees Board members with knowledge of the sector and 
a professional reputation he/she would like to maintain. 
The telecommunications’ regulator has the majority of 
(57%) of Directors coming from the agency’s bureaucracy. 

The second most relevant group of Directors comes 
from companies. Directors from the private sector repre-
sent, since the establishment of agencies in the country, 
around twelve percent (12%) of all appointments. 
Regulators of the transport and oil sectors have approxi-
mately thirty percent (30%) of their members from the 
private sector. State-owned enterprises (SOEs) have lower 
levels of representation on agencies’ Boards than the pri-
vate sector. 

Political representatives such as Secretaries of State 
and Ministers are not as relevant as Directors from the 
agencies’ bureaucracy and the private sector. Regulators of 
the airport (15%), water (7%), and oil sectors (17%) have 
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the highest levels of political representation. Secretaries of 
State are preferred to Ministers as Directors of regulators.

Academic training

A second measurement of Board’s governance is the acade-
mic background of those appointed as Directors. It could 
be assumed that a Director with a good academic forma-
tion would be not only knowledgeable about the sector 
but also interested in progressing in his career or insulating 
his/her professional name from bad regulatory decisions. 
Law 9.986/2000 requires members of the Boards of regu-
latory agencies to have a university degree.

Results from the dataset show that only a few percen-
tage of Directors, since agencies were established, held a 
postgraduate degree before appointment. Out of four 
hundred and thirty-two (432) Directors (total number 
of Directors appointed since the establishment of agen-
cies in Brazil), only eighteen percent (18%) held a PhD 
or a Master’s degree before appointment. Agencies opera-
ting in technologically driven sectors tend to have Board 
members with better skills than those agencies operating 
in sectors with less technological demands.

Procedures of appointment

The President with the agreement of the Senate appoints 
Board members of regulatory agencies in Brazil. According 
to Law 9.986/2000, members of the Board need to com-
ply with the following criteria: have a Brazilian nationality, 
a university a degree, lack of a criminal record, and be well 
regarded in the field of the agency’s mandate. 

Even though most of the Directors have been appoin-
ted following legal requirements, there is a recent trend 

of appointing acting Directors. The President of the 
country, ad-hoc the Senate’s confirmation, appoints acting 
Directors. According to the dataset, regulators of the te-
lecommunications and transport sectors have the largest 
numbers of acting Directors among all regulatory agencies 
of Brazil. This situation poses a threat to the principle of 
autonomy of decision-making as in many cases the man-
date of acting Directors is extended over time, not comp-
lying with Law 9.986/2000. 

Data from Congress shows that the Senate has rejected 
a limited number of Directors. The approval by the Senate 
of candidates proposed by the Executive has been, since 
the beginning of regulatory agencies, almost complete. 
Moreover, data from Congress also shows that most of 
candidates to high-level positions that need Senate appro-
val have received his agreement. 

Conclusion

Independent and professionalized Boards of Directors 
were introduced in regulatory agencies of Brazil as a way 
to insulate politics from regulatory-making. It has been a 
process that, with ups and downs, has been maintained 
and improved over time. This has differentiated Brazil 
from other Latin American countries, such as Argentina, 
that once fostered better infrastructure regulation through 
independent commissions.

The analysis of Boards of nine (9) regulatory agencies 
of Brazil over their lifetime shows positive results as well 
as space for improvement. On the one hand, Boards of 
Directors show acceptable levels of academic training and 
a balanced composition of members with different back-
grounds, the majority coming from high-level positions 
within the agency. On the other hand, the practice of ap-
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pointing acting Directors, avoiding the agreement of the 
Senate and requirements established in Law 9.986/2000, 
should be banned as it poses significant threats to the prin-
ciple of autonomous decision-making.

References 

1. Lopez Azumendi, Sebastian, J.L. Guash, L.A. Andres. 

2011. “Governance of State-Owned Enterprises Revisited: 

the cases of Water and Electricity in Latina America and 

the Caribbean”. Policy Research Working Paper Series 

5747. The World Bank.

2. Menozzi, Ana and Gutierrez Artiaga, Maria. 2011. “Board 

composition and performance in State-Owned Enterprise: 

evidence from the Italian public utilities sector”.

3. Vagliasindi, Maria. 2008. “The Effectiveness of Boards 

of Directors of State-Owned Enterprises in Developing 

Countries”. Policy Research Working Paper Series 4579. 

The World Bank.

dossier

Network Industries Quarterly | vol. 18 | no 1  | 2016

dossier

9


